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In determining whether there was probable cause for the institution of a criminal prosecution, only those facts and 
circumstances which were known or should, or could have been known to the prosecutor at the initiation of the 
prosecution are considered. 


It is generally held that in determining whether there was probable cause for the institution of a criminal prosecution, only those 


facts and circumstances which were known, | or should have been known,” or by proper investigation could have been known,” 


to the prosecutor at the time the prosecution was instituted should be considered. 


Where the defendant is the person who brought a criminal complaint, probable cause is determined by the facts as they appeared 
to the complainant at the time of subscribing the complaint, not at the time of the arrest," and it is immaterial that the accused 
may thereafter is found not guilty.” In a situation where the defendants are police officers who made an arrest, the existence of 


probable cause is measured based on the facts known to the officers at the time of the arrest.° In assessing probable cause, what 
may, in practical terms, distinguish a decision to charge from a decision to arrest 1s any additional information that comes to 


light between the time a person is arrested and point at which the suspect is charged.’ 
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